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Friggatriskaidekaphobia

® Frigga—Norse goddess for whom Friday is named after

® Triskaidekaphobia—Fear of the number 13

DNRCWRD Mission Statement...

The Water Resources Division promotes
and coordinates the beneficial use,
conservation, protection and development
of Montana's water resources for present
and future generations.
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What is a Water Right?

Article IX of the Montana Constitution...any use of water is a public use and
that the waters within the state are the property of the state for the use of its
people and are subject to appropriation for beneficial uses...(§ MCA 85-2-101)

[a] “water right” means the right to use water...(§ MCA 85-2-422)
“Appropriate” means: to divert, impound, or withdraw...(§ MCA 85-2-102)

“Beneficial Use” (§ MCA 85-2-102)

A Water Right is...

A property right

Protected by the Constitution

Has Value — can be bought and sold

Can’t be taken away without due process

Basic Principles of Montana Water
Law

¢ Doctrine of Prior Appropriation

® Firstintime firstin right

Also called “Western Water Law” — originated in Western States to
accommodate irrigation and mining needs of the developing west

¢ Limited to beneficial use (no waste, no reserving)

® Includes agricultural, stock water, domestic, fish &
wildlife, industrial, irrigation, mining, municipal, and
power

® Other beneficial uses include instream flow to benefit the
fishery, aquifer recharge, mitigation, or an aquifer storage
nd recovery project




Basic Principles, Cont.

® No hierarchy of uses

® Use it or lose it (perfection)

¢ Limited to historic use (no expansion)

® Existing water users have the right to unchanged stream
conditions

No adverse effect
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1973 Water Use Act

Effective July 1, 1973

Set-up a process to account for previously appropriated
water rights

DNRC became the record keeper of water rights

Set-up a system for new appropriations and making
changes on any existing water rights

Post 1973 Water Rights

GROUNDWATER CERTIFICATE
(NOTICE

Not exceeding 35 GPM & 10 acre
feet/year

PERMIT TO APPROPRIATE WATER

Any Surface water

Groundwater> 35 GPM or 10 acre
feet/year

CHANGE AUTHORIZATION

Change in place of use, point of
diversion, purpose, or place of storage
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Groundwater Filing Requirements
(Wells, Pits & Developed Springs)

Form 602

* Any New or Additional Use of Water not exceeding 35 GPM or
10 acre feet per year

* Water has to be put to a beneficial use before form can be filed

* Priority date is date of DNRC receiving form and fee of $125.00

* Map of property is helpful

* Well log is recommended but not required
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A Well Log is NOT a Water Right!

Well Driller Files Well Log
“Owner” of well log doesn’t get updated
Water User Files For Water Right

Well Log Information Available At
http://mbmggwic.mtech.edu/

Water Right Forms Available At

http://dnrc.mt.gov/divisions/water/water-rights/water-
right-forms
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Combined Appropriation

1987 — “Combined Appropriation” introduced into law — but
not defined

Appropriations of less than 100 GPM from wells
1991 — Legislature changes exemption to 35 GPM/10 AF

2013 - SB1g passed Legislature defining combined
appropriationas: An appropriation of water from the
same source aquifer by two or more wells or
developed springs that are physically connected into
the same system.

Vetoed by the governor and rule making goes to DNRC
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What does that mean for a
subdivision of land today?

® October 17, 2014 — CFC Decision (Clark Fork Coalition)
concluded the Department’s ruling “was inconsistent with
applicable law and therefore invalid”.

DNRC's 1987 Rule was reinstated and the order took effect on
11-21-2014 — basically states that the groundwater
developments do not have to be physically connected nor have
a common distribution system to be considered a “combined
appropriation”.

¢ Supreme Court has upheld 1987 rule

15



PONDS

» A Pond Does Need aWater Right!!!

> Certificate if using groundwater which does not exceed
35GPM or 10 acre feet (including evaporation)

» Permit if surface water or over 35 GPM/10 acre feet
(including evaporation)
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Special Circumstances

> Basin Closures

> Controlled Groundwater Areas

>Compact Closures

17

Getting a water right

> If you are going to divert, impound, or withdraw water from a source for
a beneficial use, you must obtain a water right.

» Some areas may be more difficult to obtain a water right than others
(i.e. basin closures, CGWA).

> If you are going to change the point of diversion, place of use, purpose
of use, or place of storage, you must get a Change Authorization.

> Takes timell!

18



Easements/Access?

While this is more in the legal realm, at DNRC we
often hear of issues with a well on a neighbor’s
parcel with no formal easement or of ditches being
“landscaped” or “restored” without appropriate
consent of the owner of the ditch easement

An easement is not a water right
and a water right is not an
easement!!
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Water Rights & Real Estate

¢ By law, Water Rights transfer with property unless
specifically stated otherwise

® Exemption from sale or severing from the land have to be
done in a recorded document.

® on the face of the deed

® in a separate document that should appear in a title search of the
property
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Ownership of Water Rights

>Historica|ly...

» Transfer of land with water right or a severed water
right required to file Water Right Ownership Update

> Form 608 was used
>http:/ldnrc.mt.qov/wrdlwater rts/wr_general_info/wrform

s/608.pdf

> Seller was legally responsible

> File within 60 days of recording deed or other
instrument of transfer of property




Why are accurate ownership
records important?

Montana’s Constitution requires central record of water
rights

Adjudication of water rights by Water Court (judicial
proceeding, due process implications)

Notice of new permit and change applications to existing
water right owners — gives opportunity to object to new,
neighboring water uses
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HB 39...

» Went into effect July 1, 2008

» Transfer of property is given to DNRC in a “data dump” from
Department of Revenue

» Goal: Maintain reliable record of water right ownership

> Buyer is now responsible for updates
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Township Code ~Each Townshipin Montanais assigned a unique number, which identifies both the
Township and range that s partof the rectanguiar survey system.

Section Numb numberthe property Thisis also a part of the rectangular

Survey system.

Quarter Secton Each quarte secton s assigneda number,
=NE3/4 =NWaly — 3-SWalg

ol 4=SEa/4
Quarter Section Block f lsides by
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physicalfeatures or by , which must be retained for
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the parcel. C

Unit Numb:
Homes, Condosetc.

This unit

he C 32. Briefly

—Mobile Home Courts
obile Homes on Private Land
ondominiums

~Fractional Interest properties
5000 series - Townhouses

provements Onl
3000 series—Oil Field Improvements

propEr
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HB 39 Process

® The Place of Use of a Water Right is tied to a geocode of
the parcel where used—unless the water right is
severed/exempted from the land.

Dept. of Revenue and DNRC have connected databases
by geocode.

Any time that water right's geocode transfers in the Dept.
of Revenue, DNRC is notified of a transfer of the
associated water right (theoretically!).

Exempts/Severs have separate forms, along with splits
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HB 39 Process

Filing Fee — $50 for the first water right to transfer and $10 for
each right after up to $300

Submit an ownership update form and the
filing fee with DNRC

Regarding splits, exempts, and severs—these are separate
forms that will be processed manually

http://dnrc.mt.gov/divisions/water/water-
rights/water-right-forms

DNRC WATER RIGHT
OWNERSHIP UPDATE
ris form & for DNRC record keeping purposes only
as requred by § 85-2-101(2), MCA.
waterrignt.
Use a new form or each deed transaction.
Mail the conpeted form and feeto your local e
Fiing Fee
$50.00for 1 water gt and $10.00 for each
‘adibonal fight uUpto a maximum of $30000
1. SELLER ()
MALING A00RESS
ey ST 2
2. BUYER Grane)
MALNG A0ORESS
4 ATTACH A.COPY OF RECORDED DEED(S) OR OTHER DOCUMENTIS)OF CONVEY ANCE SHOWING TRANSFER OF THE
PROPERTY | WATER RIGHTS FROM 11 INRC RECORD OWNER 10 THE CURRENT WNER. 1o o comeyanos
Fie Fom st
County
Transiened



SBgg...

® Need full Chain of Conveyance

A = B = C notjustB = C
® DNRC has 30 days to take a formal action
® Owner has 60 days to respond to a def letter
® Additional penalty for not paying fees
Ownership dispute process
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Ownership Update Tips

Do homework on water rights — call DNRC any time
with questions

Can verify that water right has correct geocode
based on owner knowledge and the water right
itself

Encourage checking after the fact to verify transfer
was processed

Buyer and Seller should both receive an
Acknowledgement showing new owners of right

DNRC Water Right Query System
http://wrgs.dnrc.mt.gov/
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& DNRC Vister ight Query 5.

Ele dt View Favorites Tools Help

s @ Sanders County Northwe... [ Suggested Stes » ) Free Hotmail §) Web

allery + 1B Suggested Sits

™ CUISTIT VatIuTr

Water Rights Web Guide
DNRC Home » DNRC Water  Videos: How to Use the Query System | How to Search by GEOCODE or Township, Range, and Section
Resources Division » Water Rights Query

SOERTEIL N | Advanced Water Rights Search

To search, choose ONE of the three criteria below.
WRNumber: Basin Code[ | (@x426) Number
(ex 1) 130067 00 (ex 2) 123456 00 (ex 3) 300000123
OR
Owner:
Partial names are allowed. Not case sensitive. (ex1) lastname

frstname (ex2) lastname  (ex3) firstname.

OR

GEOCODE: ‘

(ex 1) 05-1994-25-3-03-15-0000 (ex 2) 05199425303150000
*Please note that not all geocodes have been valldated in DNRC
records, If the geocode search does ot return any records, you may
‘need to contact your local DNRC regional office for additional

information. T
| Search | Clear e

Rios% -
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Internet Resources

DNRCWater Resources Division
http://dnrc.mt.gov/divisions/water/water-
rights

GWICWell Log Website

http://mbmggwic.mtech.edu/

Montana Cadastral Mapping
http://svc.mt.gov/msl/mtcadastral/
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Questions?
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